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FI NAL DECI SI ON AND ORDER

Thi s case arises under the Conprehensive Enpl oynent and
Training Act (CETA or the Act), 29 U S.C §§ 801-999 (Supp. V
1981), ¥ and its regulations, 20 C.F.R Parts 675-680 (1990).
The Grant Oficer (GQ) filed exceptions to the Decision and
Oder (D. and 0.) of the Adm nistrative Law Judge (ALJ) insofar
as it held that certain CETA funds which the G O concluded had
been mi sspent need not be repaid. The case was accepted for
review in accordance with the applicable procedure.

BACKGROUND

In his final determ nation, dated August 19, 1982, the GO

disallowed a total of $265,485.00 for two contracts awarded by

the Bergen County Community Action Program (BCCAP) to the

V' CETA was repealed effective Cctober 12, 1982. The
repl acenment statute, the Job Training Partnership Act, 29 U S.C

§§ 1501-1791 (1988), provides that pending proceedi ngs under CETA
are not affected. 29 U S.C § 1591(e).
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National Training Systens Corporation (NTSC) because the
contracts were awarded w thout conmpetition. See Departnent of
Labor Exhibits (DX) 3, Tab 8; 2 at 29. In the Request for
Proposal s (RFP), BCCAP sought proposals for vocational training
in several specified occupational fields. The RFP also stated
that @oroposals will be considered for other occupational fields,
whet her traditional or newy demanded, if adequate docunentation
of need is presented." Respondent% Exhibit (RX) 1 at 3.

BCCAP recei ved seventeen proposals, Transcript (T.) 69, ten
of which were offered into evidence. RX 3 and 4. NTSC was the
only offeror to subnit a "supported work" # program proposal .
Under Title | of CETA BCCAP entered into two contracts with NTSC
(1) a contract for $16,320.00 to conduct a feasibility study to
plan a supported work programand (2) a contract for $249,165.00
to inmplement a supported work program See DX 2 at 29: D. and 0
at 2. In neither case does the record show that BCCAP sought
conpetition for providing these services from any other vendor

The ALT agreed that the NTSC contracts were inproperly
awarded, D. and 0. at 7, but found that repaynent would
constitute an unduly onerous burden and, under circunstances
such as this case, in which full or substantial perfornmance has

been conpleted, any renedial steps should be prospective in

¥ NTSC described supported work as follows: "Supported work is
a vocational skills training program but it is also nuch nore in
structuring its entire training design on the provision of highly
i ndividualized services to ex-offenders, ex-addicts, and other
target populations to bring themto the point of job-readiness
and place them in meani ngful employment." RX 3.
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nature. Id. at 9-10. He therefore allowed these expenditures.

1d. at 10.
DI SCUSSI ON

A Conpetition in Awarding Contracts

The G O argues that Bergen County, the grantee, has waived
its right to review of whether it violated federal procurenent
standards in the award of the NTSC contracts because it raised no
exceptions to the aLy's decision. GO Reply Brief (Rep. Br.) at
2-3. Wile 20 CF.R § 676.91(f) requires that all exceptions be
rai sed or waived, this requirenent has been construed as inposing
obligations only on the losing party or a prevailing party which

seeks to alter the judgnent. In the Matter of U S Departnent of

Labor v. City of Tacomn, WAshi ngton, Case No. 83-CTA-288, Sec.
Od. Oct. 24, 1990, slip op. at 3-4. Mreover, this regulatory

provi sion was promul gated after the period for filing exceptions
in this case had expired. See 20 C F.R 676.91(f) (1982);
anended by 49 Fed. Reg. 19,640, May 9, 1984,

In the instant case, the grantee received a favorable
judgnent in that the expenditures for the NTSC contracts were
allowed. | therefore conclude that the grantee need not have
filed exceptions to contest the absence of conpetition findings
because it woul d be seeking to support rather than alter the

judgment. See CGtv of Tacoma, slip op. at 3-4.

The grantee argues that the ALy erred in finding that it did
not conply with applicable CETA regulations by pronmoting free and
open conpetition. Gantee's Brief (G. Br.) at 2. By drafting
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the RFP as it did, BCCAP, the grantee argues, net the
requi rements of Federal Managenent Circular (FMC) 74-7 and
pronot ed nmaxi mum conpetition by attracting a w de range of
proposals. G. Br. at 6. The CETA regul ation applicable to
these contracts, 29 CF.R § 98.20 (1983), adopts FMC 74-7 as the
standard for reviewi ng procurement of services. It provides that
®"all procurenent transactions ... shall be conducted in a
manner that provides maxi num open and free conpetition.” DX 1.

The ALJ observed that the request for "innovative" prograns
was entirely open ended. Wile it may have stinul ated
conmpetition in the devel opnent of ideas for new prograns, the ALJ
concluded that it fostered no conpetition for expenditures on
plans to study or inplement them D. and 0. at 6. Both the
contract for the feasibility study and the contract to inplenent
the supported work program were awarded to NTSC wi t hout
competition. The ALJY, while noting that the supported work
concept was new, concluded that there was no justification for
failing to explore conpetitive supply options. Id. at 7. He
agreed with the GO that the NTSC contracts were, in effect,
sol e source procurenments awarded in violation of FMC 74-7 and 29
CF.R §98.20. 1d.

Under federal procurement law, there is a presunption in
favor of all feasible cowpetition. Unless an offeror is the
only known source with the capability to satisfy the procuring

activity% requirements, a sole source decision will be held to
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have no rational basis. Aero Corporation v. Departnent of the
Naw, 540 F. Supp. 180, 208-09 (D.D.C. 1982). See Burroushs
Corp. V. United States, 617 F.2d 590, 599 (Ct. C. 1980) (sole

source procurenents strongly di scouraged by procurenent
regul ati ons which state that all purchases to be nmade on
conpetitive basis to maxinum practicable extent.)

Once the grantee decided it wanted a supported work program
the awards were made to NTSC without conpetition notw thstanding
that the grantee conceded, as the ALJ noted, D. and 0. at 7, that
there was another possible source. Mreover, an RFP for a
supported work program may have generated even nore proposals.
Because the awards were made w t hout establishing that NTSC was
the only known source which could satisfy the grantee's
requi rements, the decision to award the contracts to NTSCis

wi thout rational basis. Aero Corporation, 540 F. Supp. at 208

These contracts are therefore inproper expenditures under CETA as
the services were not procured in a manner that provides maxi mum
open and free conpetition. 29 C.F.R § 98.20: FMC 74-7

B. Repayment of M sspent Funds

Al t hough the ALJ found that the NTSC contracts were not
conpetitively procured, he declined to order repaynment because
inhis viewit would constitute an unduly onerous burden on the
grantee. D. and 0. at 9. The ALJ reasoned that unlike some
ot her CETA audit cases, the government has been the recipient of
val uabl e services under these contracts. Followng the policy of

the Conptroller General in nonconpetitive procurenent cases, the
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ALJ concluded that any remedial steps should be prospective in
nature and, therefore, ordered that the expenditures on the NTSC
contracts be allowed. Id. at 9-10.

| n addressing the repaynent issue, the first stepis to
determ ne the amount of funds misspent. \Were there has been a
nonconpetitive procurenent, the msspent amount is considered to
be the full anount of the award. ¥ Citv of St. Louis v. US.

Departnent of Labor, 787 F.2d 342, 344, 347 (8th Gr. 1986). See

onslow County, North Carolina v. U.S. Departnent of Labor, 774
F.2d 607, 613 & n.7 (4th Gir. 1985).

The next step is to consider if repayment of any of the
m sspent funds should be waived. CETA Section 106(d), 29 U S.C
§ 816(d) , allows for waiver of repaynent for m sspent CETA funds
in certain instances. CETA, however, creates a presunption in
favor of repaynment and the exception to this rule is narrow.
Chi cano Educati on and Manpower Services v. United States

Department of Labor, 909 F.2d 1320, 1327 (9th Gr. 1990).

To inplenment Section 106(d), the Department of Labor
promul gated 20 C.F.R § 676.88(c). See In the Matter of

¥  The grantee, citing city of Gakland v. Donovan, 703 F.2d
1104, 1107 (9th Gr. 1983), contends that courts require that th
relief sought for CETA violations have sone rational relationshi
to the violation, suggest[ng that full recovery of the anounts
awarded to NTSC woul d be inappropriate. G&. Br. at 22. |n cit
of Qakland, the renedy sought was term nation of an $11.7 mTITi0n
grant because of the grantee's failure to repay a disall owed
$61,000.00 subgrant. \Wile the court disapproved of that renedy,
the grantee |later agreed to repay the full amunt of the
subgrant. See city of QOakland v. Donovan, 707 F.2d 1013 (9th
Cir. 1983). Seeking full repayment of the NISC contracts is
consistent with the result in that case.

e
P
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Bl ackfeet Tribe v. United States Departnent of Labor, Case

No. 85-cpAa-45, Sec. Dec. Dec. 2, 1991, slip op. at 4 & n.3.

In considering the waiver of repaynent issue, the Departnent, ¥
as the GO argues, GO Br. atl6, is only required to take into
account those specific equitable factors listed in Section
676.88(c), but nmay also consider "factors not covered by the

regul ation/ ¥ Chicano, 909 F.2d at 1327. In this instance,

there is no discretion to waive repaynent of the anounts awarded
to NTSC t hrough nonconpetitive procurenments because the waiver
provi sion of Section 676.88(c) applies only to m sspent funds

associated with public service enployment prograns (Title VI of

CETA) and ineligible participants. |In the Mitter of United

States Departnment of Labor v. Rocki nshanmi Strafford Employment and

Training Consortium Case No. 81-cTA-363, Sec. Dec. Mar. 11,
1991, slip op. at 4; 1n the Matter of Central Tribes of the

Shawnee Area, Inc. v. US. Departnent of Labor, Case No. 85-CPA-
17, Sec. Dec. Dec. 14, 1989, slip op. at 3-5.
CONCLUSI ON__AND _ORDER

For the foregoing reasons, | affirmthe ALJI's finding that
the $265,485.00 spent on the NISC contracts was m sspent since

the procurenents were nonconpetitive. | reverse the ALI's

¥  The grantee contends that 29 CF.R § 676.88(c) does not bind
the ALY or the Secretary concerning the waiver issue. G. Br. at
18. | disagree. Section 676.88(c) applies at ail stages of the
admnistrative process. See In the Matter of city of Torrance,
Case No. 79-CETA-254, Sec. Dec. Mar. 22, 1988, slip op. at 3-5.

¥ The ALJ's consideration of Conptroller General policy in
procurenent cases wthout first considering if Section 676.88(c)
provided discretion to waive repaynent was therefore error.
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concl usion that these expenditures should be allowed because they
are not "costs associated with ineligible participants and public
service enploynent prograns” repaynent of which m™may" be waived
if the criteria of 20 C.F.R § 676.88(c) are net. The grantee,
Bergen County, New Jersey, CETA, is therefore ordered to pay
$265,485.00 t0 the Departnment of Labor. This paynment shall be
from non-Federal funds. Mlwaukee County, Wsconsin v. Donovan,
771 F.2d 983, 993 (7th Gr. 1985),.

SO ORDERED.

Sedgetary Of Labor
Washington, D.C
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